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Appeal from the United States District Court for the Mddle
District of Alabama. (No. CV-88-V-1055-N), Robert E. Varner, Judge.

Bef ore TJOFLAT, Chief Judge, COX, Circuit Judge, and WELLFORD,
Senior Circuit Judge.

PER CURI AM
BP GIl, Inc. ("BP') sells gasoline to gasoline station
operators for themto re-sell to the public. In this diversity

case, three gasoline station operators (the "dealers") sued BP
under Al abama |aw for breach of contract and breach of statutory
obligation, anobng other clains. The dealers alleged that, by
billing them based on gross gallons of gasoline rather than based
on tenperature-conpensated gallons of gasoline, BP breached the

parties' contracts and its obligation under User Regulation 3.5

"Honorable Harry W Wl lford, Senior U S. GCircuit Judge for
the Sixth Grcuit, sitting by designation.



("U R 3.5") of National Bureau of Standards Handbook 44. A jury
returned a verdict for the dealers on each of their clains. BP
appeal s, and we reverse the judgnent entered on those verdicts.

| . FACTS

BP began operating in Al abama on February 1, 1985, when it
acquired certain GQulf facilities in Al abama and assuned CGulf
contracts to supply gasoline to Gul f-brand gas stations i n Al abana.
The dealers were operators of Qulf-brand gas stations in Al abana
who began buyi ng gasoline fromBP when it assuned Gulf's contracts.
The deal ers eventual |y executed renewal contracts with BP

Gasoline's volune varies accordingtoits tenperature. Vol une
expands as tenperature rises; vol ume contracts as tenperature
falls. To account for gasoline consistently despite fluctuating
tenperatures, the Anmerican Petroleum Institute, a private trade
organi zati on, has established a voluntary standard of tenperature
conpensati on. Tenperature conpensation involves adjusting the
actual volume of gasoline at a particular tenperature to what its
vol une woul d be at 60 degrees Fahrenheit.

The Al abana Departnment of Wights and Measures has adopted
National Bureau of Standards Handbook 44 and it was in effect
during the relevant tine period. U R 3.5 of Handbook 44 requires
that any witten invoice based on a reading of a wholesale
measuring device equipped wth an T"automatic tenperature
conpensator” show that the gasoline delivered has been adjusted to

the volume at 60°F.°' An "automatic tenperature conpensator”

'‘During the relevant tinme period, U R 3.5 read:
UR 3.5. TEMPERATURE COWVPENSATI ON- WHOLESALE.



physically adjusts the volune of gasoline dispensed to equal the
gal | on amount t hat woul d be di spensed if the gasoline's tenperature
were 60°F

Until February 1, 1988, BP billed the dealers and other
Al abama retail ers based on the nunber of gross gallons delivered.
In addition to the nunber of gross gallons, BP' s invoices to the
deal ers showed the gasoline's tenperature when dispensed at BP' s
termnal, as well as its specific gravity. BP was able to record
this information on its invoices because the loading line at its
term nal was equipped with a tenperature probe. The gasoline's
tenperature was sent automatically by conmputer to C evel and, where
BP processed the invoices. The invoices then were printed out at
the selling terminal.? The contracts between the dealers and BP

did not define "gallon."™ However, each dealer testified that he

UR 3.5.1. USE OF AUTOVATI C TEMPERATURE COMPENSATORS. —f
a whol esal e device is equipped with an automatic
tenperature conpensator, this shall be connect ed,
operable, and in use at all tinmes. Such automatic

t enperat ure conpensator nmay not be renobved, nor nmay a
conpensat ed device be replaced with an unconpensated
device, without the witten approval of the weights and
measures authority having jurisdiction over the device.

UR 3.5.2. WRITTEN I NVO CES. -Any witten invoi ce based
on a reading of a whol esal e device that is equi pped
with an automatic tenperature conpensator shall have
shown thereon that the volune delivered has been
adjusted to the volunme at 60°F

Nati onal Bureau of Standards Handbook 44, § 3.30 (1985).

*The invoices to conmercial and industrial accounts and
j obbers showed t he nunber of tenperature-conpensated gallons as
well. This nunber is calculated by nmultiplying the tenperature
of the gasoline by its specific gravity, and nultiplying that
product by the nunber of gross gallons. Thus, fromthe
information on their invoices, the dealers could have cal cul ated
t he nunber of tenperature-conpensated gallons delivered.



under stood t hat he was receiving gross gall ons of gasoline fromBP
just as he had received gross gallons from Gl f.

In July of 1985, deal er Hopkins's accountant discovered an
i nventory shortage and i nforned Hopki ns that the shortage probably
was due to variations in tenperature and gross billing. Hopkins
wote to BP requesting billing on a tenperature-adjusted basis.
The local BP representative told Hopkins that shortages and
overages even out over the course of a year. After Hopkins wote
another letter requesting tenperature-conpensated billing, BP
responded that it did not sell gasoline to dealers on a
tenperature-adjusted basis and that it would continue to bill
Hopki ns based on gross gall ons.

1. PROCEDURAL BACKGROUND

The dealers sued BP for breach of contract, breach of
statutory obligation, and fraudul ent suppressi on under Al abana | aw.
Deal er Hopki ns al so sued BP for affirmative m srepresentation under
Al abama | aw.

In their conplaint, the dealers alleged that the dispensing
equi pnrent at BP's term nal was "equi pped with automati c tenperature
conpensati ng devices to neasure the volunme of notor fuel sold in an
adj usted vol une (as woul d have been dispensed at 60°F)." (Conpl.
at § 13.) In its answer, BP stated: "BP is wthout sufficient
i nformati on, know edge or belief to admt or deny the allegations

and, therefore, denies sane. BP denies, in any event, that the
di spensi ng equi pnent for sales to plaintiff is at the BPtermnal."
(Answer at f 13.)

The dealers further alleged in their conplaint that BP "had



invoiced ... according to volumes of gasoline neasured at the
anbi ent tenperature at the term nal and had refused to tenperature
conpensate the notor fuel sold.” (Conpl. at q 16.) These billing
practices allegedly violated Handbook 44. In addition, they
allegedly violated the parties' contract "by charging them for a
gal l on of notor fuel when a gallon was not actually delivered when
measured in accordance with said user regulations.”™ (Conpl. at
17.) The dealers alleged that they were overcharged from February
1, 1985, to February 1, 1988. (Conpl. at f 18.) BP denied these
further allegations. (Answer at T 16.)

The district court entered a scheduling order setting final
deadl i nes for w tness exchange and designation of experts. After
holding a pretrial conference, the district court entered a
pretrial order. Though the pretrial order purported to detail each
party's contentions, the dealers did not explicitly contend in the
order that BP had or used an "automatic tenperature conpensator,"”
nor did BP explicitly contend that it did not have or use an
"automati c tenperature conpensator.”

Before trial, BP filed a notion in limne to preclude the
dealers from introducing extra-contractual evidence as to the
meaning of the term"gallon"” in the contracts between BP and the
deal ers, contending that "gallon" is unanbi guous. The district
court denied BP s notion.

Ten days before trial, BP noved to add a new w tness, Steve
Gandee, to its witness list. Conceding that Gandee was identified
after the district court's deadline for wtness exchange, BP

represented that Gandee was a substitute for a seriously ill



w tness who could not attend trial. Over the dealers' objection,
the district court allowed BP to add Gandee to its witness |ist.

The deal ers deposed Gandee on the Friday before the Monday on
which trial began. They | earned at the deposition that BP di sputed
that it had "a device equipped with an automatic tenperature
conpensator” within the neaning of U R 3.5. The dealers noved to
excl ude Gandee' s testinony, contendi ng that BP had not disputed, in
its answer, briefs, or other pretrial contentions, that it had an
"automatic tenperature conpensator."” Thus, they argued, BP was
unfairly changing its theory of the case on the eve of trial. The
district court agreed, refusing to allow Gandee or any other BP
witness to testify at trial that BP did not have an "automatic
t enper at ure conpensator.”

The Director of the Al abama Departnent of Wi ghts and Measures
was permitted to testify at trial as to his interpretation of U R
3. 5. He opined that UR 3.5 requires invoices to show the
t enper at ure- conpensated anmount of gasoline sold if dispensed
through a device -equipped wth an "automatic tenperature
conpensator.” Presented with hypotheticals purporting to describe
BP' s di spensi ng equi pnent, he opined that BP had a devi ce equi pped
with an "automatic tenperature conpensator.”

At the close of the dealers' evidence, and again at the cl ose
of all the evidence, BP noved for judgnent as a matter of |aw on
all clainms. The district court denied the notion both tinmes. The
jury returned a verdict for the dealers on each of their clains.
The jury awarded deal er Hopki ns $100, 000 i n conpensatory danages,

deal er Mann $150, 000 in conpensatory danages, and deal er Sharpe



$50, 000 in conpensatory danmages. In addition, the jury awarded
each deal er $200,000 in punitive damages. The district court
denied BP's renewed notion for judgnent as a matter of law. On
BP's notion for a newtrial or remttitur, the conpensatory danage
awar ds were reduced to $12,072. 66 for Hopkins, $27,941. 40 for Mann,
and $2,462.40 for Sharpe. The punitive damage awards, however
were |left intact.
[11. | SSUES ON APPEAL

We address four issues on appeal. First, whether the term
"gal lons"” in the contracts between BP and the deal ers i s anbi guous.
Second, whet her UR 3.5 requires billing based on
t enper at ur e- conpensat ed gal | ons when gross gallons are delivered.
Third, whether, for purposes of the deal ers' fraudul ent suppression
claims, BP had an obligation to disclose the nunber of
t enper at ur e- conpensated gall ons delivered. Fourth, whether the
evi dence was sufficient for a reasonable jury to conclude that
deal er Hopkins reasonably relied to his detrinent on BP' s all eged
affirmative m srepresentation.

| V. STANDARDS OF REVI EW
Whet her contract | anguage is anmbi guous is a question of |aw

revi ewed de novo. Dunkin' Donuts of Anerica, Inc. v. Mnerva,
Inc., 956 F.2d 1566, 1573 (11th Cir.1992). The interpretation of
UR 3.5is also a question of |aw revi ewed de novo. See Bolamyv.
Mobil QI Corp., 893 F.2d 311, 312 (11th Cr.1990). W review de
novo the district court's denial of a notion for judgnent as a
matter of law. Sherrin v. Northwestern Nat'l Life Ins. Co., 2 F. 3d

373, 377 (1l1th Cir.1993). In determ ning whether the dealers



subm tted substantial evidence to present a jury question, we
construe the evidence and permissible inferences in favor of the
dealers. 1d.
V. DI SCUSSI ON

A. The Contractual Term"Gallon" Is Not Ambi guous

BP contends that it is entitled to judgnent as a matter of
| aw on the deal ers' breach of contract clains. BP argues that the
district court erred in allowing the jury to determ ne the neani ng
of the contractual term"gallons.” According to BP, "gallons" is
unanbi guous and refers to gr oss gal | ons, not
t enper at ur e- conpensat ed gal | ons. Thus, BP contends, it did not
breach its contracts with the dealers by billing for gross gall ons.

The dealers respond that "gallons" is anbiguous because BP
itself used the termin two different ways: BP billed certain
custoners on a tenperature-conpensated basis and billed the deal ers
based on gross gallons. Moreover, they argue, Handbook 44
addresses tenperature-conpensated gallons, precluding a finding
that "gallon" unanbi guously means a gross gallon. They further
argue that U R 3.5 constitutes an inplied term of the contracts
and requires tenperature-conpensated billing. For these reasons,
they argue, the jury properly was all owed to determ ne whet her BP
breached its contracts by billing for gross gall ons.

We hold that the district court erred in permtting the jury
to determine the neaning of "gallons” in the contracts between BP
and the dealers. "@Gllon" is not anbiguous. "Gallon" refers to a
gross gallon of gasoline. Thus, the contracts unanbi guously did

not require BPto bill the deal ers based on tenperat ure-conpensat ed



gallons. BP's failure to do so, therefore, was not a breach of
contract. The district court erred in denying BP's notion for
judgment as a matter of |aw on the breach of contract cl ains.
B. UR 3.5 Did Not Require Tenperature-Conpensated Billing
BP contends that the district court erred in permtting the

jury to determne the neaning of UR 3.5. BP argues that the
meaning of UR 3.5 is a question of law.  According to BP, the
El eventh Crcuit has interpreted U R 3.5, albeit as adopted in
Florida, to require neither tenperature-conpensated billing nor
di scl osure of tenperature-conpensated gallons when billing is not
based on tenperature-conpensated gallons. BP further argues that,
evenif U R 3.5requires tenperature-conpensated billing, UR 3.5
did not apply to BP because BP did not have a device equi pped with
an "automatic tenperature conpensator." The district court, BP
contends, abused its discretion in excluding BP' s evidence that it
did not have an "automatic tenperature conpensator.”

The deal ers respond that the testinony of the Director of the
Al abama Departnent of Weights and Measures is "[t]he official
interpretation of the Al abama regul ation during the tinme period in
guestion," (Appellee' s Br. at 20-21), andis entitled to deference.
They argue that the Eleventh Circuit case interpreting UR 3.5 1in
Florida is distinguishable because that case did not involve a
conpany billing some custonmers on a tenperature-conpensated basis
while billing others on a gross-gallon basis. Finally, they argue
that the district court properly excluded the testinony of Gandee
and BP' s ot her evidence that BP did not have a device equi pped with

an "automatic tenperature conpensator.”



The nmeaning of U R 3.5 is a question of law. Therefore, the
district court erred in allowwng the jury to interpret U R 3.5.
Interpreting UR 3.5 de novo, we hold that UR 3.5 did not
require tenperature-conpensated billing under the undi sputed facts
of this case. The district court erred in denying BP's notion for
judgnment as a matter of law on the breach of statutory obligation
cl ai ns.

U R 3.5 requires tenperature-conpensated billing only if the
custoner is billed for a tenperature-conpensated volunme of

gasoline. Bolam 893 F.2d at 314.° The purpose of UR 3.5is to

require consistency in billing nethods so oil conpanies do not
change net hods when beneficial to them 1d.* For exanple, UR
3.5 woul d prohibit a conpany frombilling a custoner for 1000 gross

gallons when it delivered 1000 tenperature-conpensated gall ons;
t he conpany woul d have to disclose that the delivered gallons were
t enper at ur e- conpensat ed gal | ons.

BP did not deliver tenperature-conpensated gallons yet bill
for gross gallons. To the contrary, it is undisputed that BP

billed the dealers for the gross volune of gasoline delivered

W reject the dealers' contention that the trial testinony
of an agency official constitutes the official interpretation of
a regulation and is entitled to deference froma court.

I'n attenpting to distinguish Bolam the deal ers argue that
UR 3.5requires BP to bill the deal ers based on
t enper at ur e- conpensat ed gal | ons because it bills certain other
custoners on that basis. This argunent reflects a fundanental
m sunder st andi ng of the purpose and neaning of UR 3.5. UR
3.5 is not concerned with billing consistency between different
types of customers. Rather, U R 3.5 ensures that each custoner
is billed consistently. |[If a customer receives
t enper at ure- conpensated gallons, it nmust be billed for
t enper at ure- conpensated gallons; if it receives gross gallons,
it nmust be billed for gross gallons.



Thus, U R 3.5 did not require BP to show on its invoices the
nunber of gallons that woul d have been delivered if they had been
t enper at ur e- conpensat ed. ° BP therefore did not breach any
statutory obligation in only show ng the nunber of gross gallons
delivered.®

C. BP Had No Duty To Disclose For Purposes O The Dealers'
Fraudul ent Suppression d ai ns

BP contends that the district court erred in denying its

notion for judgnent as a matter of law on the deal ers' fraudul ent

°Thi s concl usi on di sposes of the deal ers' argument in
support of their breach of contract clains that U R 3.5 was an
inplied termin the contracts between BP and the deal ers. Even
if UR 3.5 was an inplied term it did not require
t enper at ur e- conpensat ed billing.

®Because we hold that U.R 3.5 did not require BP to bil
the deal ers on a tenperature-conpensated basis, regardl ess of
whet her BP had an "automati c tenperature conpensator,” we need
not address BP's contention that the district court erred in
excluding BP's evidence that it did not have an "automatic
tenperature conpensator.” Wthout addressing the nerits of this
contention, however, we express our disapproval of the pretrial
conduct of counsel for all parties relative to this issue.

Whet her BP had an "automati c tenperature conpensator”
was a potentially dispositive issue as to all of the
deal ers' clains. Nevertheless, the dealers' conplaint
failed to explicitly allege that BP had an "automatic
t enperature conpensator,” that is, a device that physically
adj usts the vol une of gasoline dispensed to the vol une that
woul d be dispensed at 60°F. BP' s answer to the conpl aint
stated that it was "w thout sufficient information,
knowl edge or belief” to answer as to what type of equi pnent
it had. (Answer at § 13.) Simlarly, the dealers
contentions as set forth in the pretrial order do not
explicitly include the contention that BP had an "automatic
tenperature conpensator.” Once again, in its statenment of
contentions in the pretrial order, BP fails to say that its
equi pmrent was not an "automatic tenperature conpensator."”

The district court's decision to exclude BP s evidence
that its device was not an "automatic tenperature
conpensator” was based on its belief that BP had waited
until the eve of trial to dispute this issue. W express no
opinion on the propriety of this decision.



suppression clains. BP argues that it had no obligation to
communi cate any material fact under Al a.Code 8 6-5-102 (1993)
because U R 3.5 did not require it to disclose the nunmber of
t enper at ure- conpensated gallons delivered to the dealers. The
deal ers respond that U R 3.5, as well as BP's superior know edge
of billing nethods and requirenents, inposed on BP a duty to
di scl ose tenperature-conpensated gall ons.

A fraudul ent suppression claim requires, inter alia, the
exi stence of an obligation to conmmunicate. Al a. Code § 6-5-102
(1993). The deal ers' fraudul ent suppression clains are prem sed on
BP' s al | eged duty under U R 3.5 to bil | on a
t enper at ur e- conpensat ed basis. W have already held that UR 3.5
di d not require tenperature-conpensated billing by BP.” Therefore,
BP  had no obl i gation to communi cat e t he nunber of
t enper at ure- conpensated gallons delivered to the dealers. The
deal ers' fraudul ent suppression clains fail as a matter of |aw.
D. The Evidence Was Insufficient For The Jury To Conclude That

Hopkins Reasonably Relied On BP's Alleged Affirmative

M srepresentation

BP contends that the district court erred in denying its
notion for judgnent as a matter of law on dealer Hopkins's
affirmative fraud claim According to BP, its representative's
statement to Hopkins that inventory shortages even out over the
course of the year was not a mi srepresentation of a material fact;

rather, it was an opinion as to a future event that, BP argues,

‘Nor did BP have an obligation to comrunicate based on its
superi or know edge of either U R 3.5, how other custoners were
billed, or the significance of tenperature conpensation. The
deal ers' contention that such know edge gave rise to a duty to
di scl ose tenperature-adjusted gallons is neritless.



turned out to be true. Moreover, BP argues, Hopkins's reliance on
the statenment, if any, was unreasonable, and there was no proof
t hat Hopkins was injured as a proximate result of the statenent.
The deal ers respond that the fact that BP internally accounts for
the spread between tenperature-conpensated gallons and gross
gal l ons shows that BP knew that shortages did not even out. They
argue that the issue of the reasonabl eness of any reliance was for
the jury.

An essential elenment of affirmative m srepresentation under
Al abama law is proof that plaintiff acted on or relied on the
m srepresentation to his detrinent. Al a. Code 8§ 6-5-101 (1993);
Taylor v. Moorman Mg. Co., 475 So.2d 1187, 1189 (Al a.1985). The
reliance nust be reasonabl e under the circunstances. Taylor, 475
So.2d at 1189. Qur review of the record reveals that Hopkins did
not present any evi dence that he reasonably relied to his detrinment
on BP's statenent that shortages even out over the course of a
year.®

After BP's statenent, Hopkins wote a second letter to BP

requesting tenperature-conpensated billing, conplaining that his
problem with shortages was continuing. Thus, Hopkins did not
decide, based on BP's statenent, that gross billing was

'We note that the conplaint was of no use in our search of
the record for evidence of detrinmental reliance, for it does not
allege affirmative m srepresentation at all, nmuch | ess any
particulars as to how Hopkins relied on the m srepresentation.
Nor does the pretrial order describe how Hopkins relied to his
detrinment on BP's statement. Nor do the parties' briefs on
appeal suggest what Hopkins did or decided not to do in reliance
on BP's statenent. Neverthel ess, we have trudged through this
procedural bog in search of evidence of sone kind of detrinental
reliance.



satisfactory and abandon further attenpts to receive
t enper at ur e- conpensated billing. He did not ask his accountant
whet her BP's statenent was accurate and shortages actually were
evening out. Hopkins did not testify that he renewed his contract
wi th BP based on hi s understandi ng that shortages even out, or that
he would not have renewed his contract if he had known that
shortages do not even out. He did not testify that he woul d have
changed his orders for gasoline but for BP' s statenent. |ndeed,
Hopkins did not testify that he wuld have done anything
differently if BP had not nmade the allegedly fal se statenent.

Because Hopki ns presented no evidence fromwhich a reasonabl e
jury could find that he detrinmentally relied on BP' s statenent, the
district court erred in not granting BP's notion for judgnent as a
matter of law on the affirmative m srepresentation claim

VI . CONCLUSI ON

Because the district court erred in denying BP' s notion for
judgment as a matter of law on all of the dealers' clains,® we
reverse the district court's judgment.

REVERSED and RENDERED

°BP al so clains on appeal that the trial judge's conduct at
trial was unfair and prejudicial. |In view of our resolution of
the other issues presented by BP on appeal, we need not address
this question.



